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Case Laws

	Search	not	 justified	as	officers	
stayed	 in	 assessee’s	premises	 for	 8	
days	&	 restricted	movement	of	  
family	members

Paresh Nathalal Chauhan v. State of Gujarat 
[2020] 113 taxmann.com 462 (Guj.)

Search was conducted at the residential 
premises of the assessee which went on 
from 11.10.2019 to 18.10.2019. The search 
party camped in the residential premises of 
the assessee for eight days, during which 
the family members of the assessee were 
confined to the searched premises and were 
not permitted to leave the premises without 
the permission of the authorized officer. The 
assessee filed an application before the High 
Court of Gujarat challenging the validity and 
nature of the search proceedings conducted 
at his premises.

The Honourable High Court observed that as 
per the panchnama, the family members of 
the assessee were under house arrest for eight 

days. There is no provision under the GST 
Act which empower the authorized officer to 
confine family members in this manner and 
to interrogate them day and night. In the 
given case, the authorization was for search 
and seizure of goods liable for confiscation, 
documents, books or things. Continuous stay 
of the officers for so many days was not 
for search of the premises but to search the 
assessee in order to obtain information of the 
place where the documents could have been 
secreted by him, was totally unauthorized as 
it was not backed by any statutory provision. 
Hence, the concerned officer converted it into 
a search for a person and investigation, which 
was not backed by any statutory provision.

Thus, apart from the illegality of the continuation 
of the search proceedings, the conduct of 
the search officers in confining the family 
members of the assessee to the house and 
interrogating them again and again was 
completely blatant abuse of powers.

The Honourable High Court held the search 
and seizure conducted at the premises of the 
assessee was illegal and not justified.
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	Services	of	 ‘pure	 labour	 contract’	 for	
construction	of	flats	under	Pradhan	
Mantri	Awas	Yojana,	 exempted	 from	
GST

Sevk Ram Sahu, In re [2020] 113 taxmann.
com 502 (AAR - Rajasthan)

The Sunrise Construction Company entered 
into an agreement with the Government of 
Rajasthan for construction of 270 flats as per 
affordable housing scheme under Pradhan 
Mantri Awas Yojana (PMAY). It sublets the 
construction work to Banna Ram Choudhary 
under a separate work contract. Banna Ram 
Choudhary entered in a sub-contract with 
the applicant for ‘Pure labour Service’ in 
the said project. The applicant has sought 
advance ruling on whether GST is exempt 
on such pure labour contracts under PMAY?

The Authority for Advance Ruling observed 
that as per exemption notification, services 
provided by way of pure labour contracts of 
construction, erection, commissioning installation, 
completion, fitting out or any other original 
works pertaining to the beneficiary-led individual 
house construction or enhancement under 
Pradhan Mantri Awas Yojana are exempted 
from GST. The scope of the notification is 
not person-centric but project-centric. The said 
notification does not refer to contractor or sub-
contractor but to the supply of pure labour 
services by way of construction under certain 
project. It clearly sets out that whosoever is 
supplying the pure labour contract services 
for the construction of a civil structure or 
any other original works under PMAY is 
exempted from GST.

The Authority for Advance Ruling held that 
the services supplied by applicant by way 
of pure labour contract for the construction 
of flats under Pradhan Mantri Awas Yojana 
are exempted from GST.

	 ‘Ancillary	 Services’	 provided	 to	 tour	
operators	 are	 ‘Support	 Services’	 clas-
sified	under	heading	9985,	 taxed	@	
18%	GST

Crown Tours & Travels, In re [2020] 113 
taxmann.com 501 (AAR - Rajasthan)

The applicant is providing services of tour 
operator and its related support services. In 
some cases, the applicant receives service 
order from the main tour operator to provide 
‘ancillary services’ such as elephant ride, guide 
services, lunch/dinner at local restaurant, etc. 
It has sought an advance ruling to determine 
whether such ancillary services can be classified 
under tour operator services?

The Authority for Advance Rulings observed 
that ‘tour operator’ as defined in GST rate 
notification for services, means any person 
engaged in the business of planning, scheduling, 
organizing, arranging tours by any arrangements 
for accommodation, sightseeing or other 
similar services by any mode of transport, 
and includes any person engaged in the 
business of operating tours. It can be inferred 
from definition of tour operator that supply 
of transport service in a tour package is 
essential condition for classification as tour 
operator under GST.

In the given case, the applicant is providing 
services like sightseeing and other similar 
services but not providing transportation and 
accommodation services. For each service 
no separate invoice is issued to the tourist 
and one consolidated bill is raised by the 
applicant to the tour operator. Therefore, the 
applicant is rendering only a part of tour 
related services and, hence, such services 
cannot be treated as ‘tour operator services’.

The Authority for Advance Rulings held 
that the ‘ancillary services’ provided by 
the applicant to tour operators are ‘support 
services’ classified under heading 9985, which 
are taxable at the rate of 18% GST.
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	 ‘Parking	 services’	 given	by	Con-
tractor	 appointed	by	 the	Market	
Committee	 fall	 under	heading	9967,	
liable	 to	18%	GST

Pushpa Rani Pabbi, In re [2020] 113 taxmann.
com 497 (AAR - Punjab)

The applicant is appointed as a contractor for 
providing parking lot services at the place 
of the market committee. The applicant has 
sought an advance ruling to determine the 
taxability of parking lot services provided 
by her.

The Authority for Advance Rulings observed 
that the market committee are service rendering 
agencies and their main source of income is 
market fee. The applicant recover charges from 
the vehicle entering the Market Committee area 
on rates ranging from ` 10 to ` 150 which 
is fixed by the said committee. Under GST, 
the term ‘Governmental Authority’ means an 
authority, board or any other body set up by 
an Act of Parliament or a State Legislature; 
or established by any Government, with 90 
per cent or more participation by way of 
equity or control, to carry out any function 
entrusted to a Municipality under article 243W 
of the Constitution. The Market Committee 
which are controlled by Mandi Board, are 
not established by the State Government for 
providing parking lot services to people. It is 
purely discretionary and optional on the part 
of Mandi Board depending on the business 
requirements. The functions entrusted to 
Mandi Board are not functions entrusted to 
municipality. Hence, market committee is not 
‘Governmental Authority’.

Moreover, fee collected towards sovereign 
functions and deposited with the government 
revenue qualify to be outside the levy of any 
tax. The term ‘sovereign functions’ are those 
functions which are not answerable in any 
court of law, i.e., defence of the country, 
raising armed forces, foreign affairs, etc. The 
other functions of the State including welfare 
activity cannot be construed to be ‘sovereign’. 

Therefore, the functions of Market Committee 
cannot be considered ‘sovereign functions’ 
and collection of parking fees by the Market 
Committee from the people entering their 
premises is not in the form of statutory fee.

The Authority for Advance Rulings held that 
parking services given by applicant appointed 
by the Market Committee are classified under 
heading 9967 and liable to be taxed at the 
rate of 18% GST.

	Pre-sale	&	marketing	 services	
provided	w.r.t.	 products	of	
the	 foreign	 clients	qualify	 as	
‘intermediary	 services’

Infinera India (P.) Ltd., In re [2020] 113 
taxmann.com 500 (AAAR - Karnataka)

The appellant is a 100% Export Oriented Unit 
(EOU) and a wholly owned subsidiary of 
Infinera Corporation, USA. It entered into a 
‘Pre-sale and Marketing Services Agreement’ 
with Infinera US. The appellant is rendering 
software development services of the products 
developed by Infinera US. It also provides 
pre-sale and marketing services for the 
optical networking equipments developed by 
its holding company. It has sought advance 
ruling on whether the activities carried out 
in India by the appellant would qualify as 
‘intermediary services’?

The Authority for Advance Ruling (AAR) 
held that activities carried out in India in 
terms of ‘Pre-sale and Marketing Services 
Agreement’ are services provided by the 
appellant as an intermediary defined under 
IGST Act and leviable to GST. The appellant 
filed an appeal before Appellate Authority 
for Advance Ruling (AAAR).

The AAAR observed that under GST, an 
‘intermediary’ is a broker, agent or any other 
person, who arranges or facilitates the supply 
of goods or services between two or more 
persons, but does not include a person who 
supplies such goods or services on his own 
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